IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL
V.
JONATHAN BERBERENA ; NO. 09-95
VEMORANDUM
Dal zel I, J. July 28, 2009

Def endant Jonat han Ber berena petitions us to order the
Governnment to offer hima plea agreenent. Berberena does so on
the theory that the Governnent's decision to withdraw an earlier
agreenent -- after his successful notion to dism ss the charges
agai nst him-- was presunptively vindictive and thus violated his

due process rights.

Fact ual Backqgr ound

On Cctober 21, 2002, Berberena pled guilty to an
I nformation all eging conspiracy and drug distribution charges.
On May 1, 2003, he was sentenced to 384 nonths' incarceration.
On August 1, 2005, Berberena filed a pro se petition
pursuant to 28 U.S.C. § 2255 claimng that his attorney was
i neffective because of a conflict of interest. On August 16,
2007, Judge Bayl son granted Berberena's petition, vacated his
sentence, and permtted Berberena to withdraw his guilty pl ea.

United States v. Berberena, 2007 W. 2345282, at *10 (E D. Pa.




Aug. 16, 2007). After Judge Baylson's ruling, the Speedy Tri al
Act obliged the Governnment to indict and try Berberena by Cctober
25, 2007. 18 U.S.C. § 3161(c)(1), (d)(1).

From Cctober 17, 2007 until Decenber 20, 2007, the
Gover nment and Ber berena di scussed a possible guilty plea, and it
seened as if they had reached an agreenent. The Governnent had
of fered Berberena a fifteen year jail termto run concurrently
wWth a state sentence he was serving in exchange for his plea of
guilty. But the Governnent never sent a copy of the agreenent to
def ense counsel, and after Decenber 20, 2007 the Governnent had
no nore contact with Berberena' s | awer.

On April 17, 2008 -- 176 days after the Speedy Tri al
Act deadline had passed -- Berberena filed a notion to dism ss
the charges with prejudice. On August 28, 2008, Judge Bayl son
granted the notion w thout prejudice because he found that the
rel evant factors wei ghed agai nst dism ssal with prejudice.

United States v. Berberena, 2008 W. 4083198, at *3-6 (E.D. Pa.

Aug. 28, 2008).

On February 18, 2009, a Grand Jury indicted Berberena
on the sanme charges alleged in the 2002 Information. After his
i ndi ctment, Berberena asked the Governnment whether the earlier
offer of fifteen years' incarceration was still available. The
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Government sai d no.

On May 11, 2009, Berberena noved to dismss the new
I ndi ctnent. We denied nost of his notion in our June 18, 2009
O der.

In his notion, Berberena petitioned us to order the
Governnent to honor the original plea agreenent that offered
fifteen years' incarceration that was to run concurrently with
his state sentence. As the Governnent did not specifically
respond to this petition, we ordered it to do so, and permtted
Berberena to reply. W now resolve the remai nder of Berberena's

May 11, 2009 notion.

1. Analysis

Ber berena argues that we ought to hold the Governnent
toits earlier plea agreenment because it w thdrew the agreenent
after Berberena's successful notion to dismss, and this "raised
a presunption of vindictive prosecution...because the prosecutor
has never offered a legitimate, objective reason for w thdraw ng
the '"C plea," i.e., a plea agreenent pursuant Fed. R Cim P.
11(c)(1)(C). Def.'s Mem in Supp. of C Plea at 2.

Vi ndi ctive prosecutions violate due process. Bl ackl edge

v. Perry, 417 U. S. 21, 27 (1974). "[FJor an agent of the State



to pursue a course of action whose objective is to penalize a
person's reliance on his legal rights is patently

unconstitutional."” Bordenkircher v. Hayes, 434 U.S. 357, 363

(1978) (internal quotations omtted).

"[1]n certain cases in which action detrinmental to the
def endant has been taken after the exercise of a legal right, the
Court has found it necessary to 'presune' an inproper vindictive

notive." United States v. Goodwi n, 457 U. S. 368, 373 (1982).

The presunption's purpose is to prevent the sovereign from
"retaliating against the accused for lawfully attacking his

conviction." Bordenkircher, 434 U S. at 363. But "[s]ince a

presunption may produce harsh results for which society
ultimately bears the burden, courts nust be cautious in adopting

it." United States v. Esposito, 968 F.2d 300, 303 (3d CGr. 1992)

(citing Alabama v. Smth, 490 U S. 794, 797-801 (1989)). Because

the presunption, once applied, applies broadly, we limt it to
cases where there is "a realistic likelihood of vindictiveness."
Bl ackl edge, 417 U.S. at 27 (internal quotations omtted).

When prosecutors increase the severity of charges after
t he def endant exercised "a procedural right that caused a
conplete retrial after he had been once tried and convicted," the
presunption conmes into play. Goodw n, 457 U S. at 376. The

4



presunption applies in such circunstances to protect the
defendant fromthe "institutional bias inherent in the judicial
system against the retrial of issues that have already been
decided." 1d.

But plea bargaining differs fromother crimna
procedural contexts because "in the 'give-and-take' of plea
bargai ning, there is no such el enent of punishnent or retaliation
so long as the accused is free to accept or reject the

prosecution's offer." Bordenkircher, 434 U S. at 363. "Perhaps

nmost inportantly, the institutional bias against the retrial of a
deci ded question...sinply has no counterpart” in the pretrial
pl ea bargai ni ng context. Goodw n, 457 U. S. at 383.

| f the presunption of vindictiveness applies in a
particul ar context, then the Government "has an opportunity to
proffer legitimte, objective reasons for its conduct...[and if]
t he governnent's conduct is attributable to legitinmte reasons,
we W ll not apply a presunption of vindictiveness" to that

particular case. United States v. Parano, 998 F.2d 1220 (3d G

1993) (internal citations omtted); United States v. Gall egos-

Curiel, 681 F.2d 1164, 1168 (9th Cr. 1982) (Kennedy, J.).

Regar dl ess of whether the presunption of vindictiveness

applies, a prosecutor's actual vindictiveness wll always result
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in a due process violation. Goodw n, 457 U S. at 384.

A. Does the Presunption of Vindictiveness Apply Here?

We should only apply the presunption of vindictiveness
where there is "a realistic |ikelihood of vindictiveness."

Bl ackl edge, 417 U. S. at 27. The odd procedural posture here
creates a tension between the rule that a prosecutor cannot
increase the severity of the punishnment after that defendant
appeal s, and the holding that prosecutors are permtted to do
such things in the context of pretrial plea bargaining. Goodw n,
457 U.S. at 376, 383.

We here have a defendant who has exercised his
procedural rights not once but tw ce, and successfully underm ned
both his original conviction and the underlying charges. Because
the Governnment has been forced repeatedly to use resources to
secure Berberena's convictions, the "institutional bias" against
addressing "issues that have already been deci ded" exists here.
Id. at 383.

But Ber berena does not conpl ain about the Governnent's
behavi or after he successfully overturned his initial conviction.
The Governnent, in fact, offered hima nore |enient sentence than

the one he received under his original plea agreenent. The



Governnent's decision to indict Berberena after he won di sm ssal

of the charges cannot be presunptively vindictive. See United

States v. Esposito, 968 F.2d 300, 306 (3d Cr. 1992) ("W wll

not apply a presunption of vindictiveness to a subsequent
crimnal case where the basis for that case is justified by the
evi dence and does not put the defendant twi ce in jeopardy").
| nst ead, Berberena only conplains that the prosecutor acted
vindictively in the course of pretrial plea bargaining after the
exerci se of Berberena's speedy trial rights resulted in a
di sm ssal of the charges. Thus, Berberena's successful
collateral attack of his original conviction should play no part
in our analysis. The context we are concerned with is pretrial
pl ea bargaining after a successful nmotion to dism ss the charges.
Ber berena here contends that the prosecutor's decision
to withdraw the plea agreenent was a vindictive act.! But the
facts do not warrant the characterization of the prosecutor's

action as a withdrawal of the agreenment. Put sinply, Berberena

We note that "a plea agreenent is neither binding nor
enforceable until it is accepted in open court.” United States
v. Gonzal ez, 918 F.2d 1129, 1133 (3d Cir. 1990). The Governnent,
usual ly, is permtted to withdraw or demand nodification of the
terms of a plea agreenent before it is accepted in open court
unl ess the defendant has detrinentally relied on the originally-
offered agreenent. 1d. at 1133-34; Governnent of the Virgin
| sl ands v. Scotland, 614 F.2d 360, 365 (3d G r. 1980).
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rejected it.

Rej ection of a plea agreenent need not be a formal or
even oral act. Under Pennsylvania |aw, rejection occurs when
"the offeror is justified in inferring fromthe words or conduct
of the offeree that the offeree intends not to accept the offer.”

Yaros v. Trustees of the University of Pennsyl vania, 742 A. 2d

1118, 1123 (Pa. Super. C. 1999).2 Suppose a plaintiff in a

civil action makes a settlenent offer to the defendant and the
def endant, rather than responding to the offer, files a notion to
dismss. |If the notion is denied, the defendant cannot expect to
hold the plaintiff to his original settlenent offer because the
defendant's filing of the notion constituted a rejection of that

of fer. See Smaligo v. Fireman's Fund Ins. Co., 247 A . 2d 577, 580

(Pa. 1968) (holding that plaintiff rejected settlenment offer by
filing for arbitration). Here, the prosecutor is in the sane
position as our hypothetical plaintiff, and is perfectly
justified in inferring that Berberena rejected the plea agreenent
when he filed a nmotion to dismss the 2009 Indictnent with

prej udi ce.

W apply contract principles to analyze issues related to
pl ea agreenents. United States v. Mscahlaidis, 868 F.2d 1357,
1361 (3d Gir. 1989).




Thus, the precise question before us is whether --
after the defendant succeeded in dism ssing the charges w thout
prejudi ce and the prosecutor re-indicts himon the sane charges -
- there is arealistic |likelihood of vindictiveness when the
prosecutor refuses to offer the sanme plea agreenent that it once
of fered the defendant before the original charges were di sm ssed.

The presunption of vindictiveness typically applies to
a prosecutor's chargi ng decisions after a defendant exercises a

procedural right. Blackledge, 417 U S. at 27; see also United

States v. Goves, 571 F.2d 450, 453-54 (9th Gr. 1978). The

parti es have not cited, and we have not found, any case in which
a court has applied Bl ackledge to a pretrial context where the
def endant attacks something other than a charging decision.® The

prosecutor here filed no new or nore severe charges, and the

SQur Court of Appeals, expanding upon Wade v. United States,
504 U.S. 181 (1992) (holding that the district court has the
power to review a prosecutor's discretionary decision not to file
a substantial assistance notion to determne if the prosecutor
had an unconstitutional notive), applied a version of the
presunption of vindictiveness, known as the appearance of
vindi ctiveness standard, to a prosecutor's refusal to file a
substantial assistance notion. Paranp, 998 F.2d at 1220; see
al so Gallegos-Curiel, 681 F.2d at 1168-70 (discussing appearance
of vindictiveness standard). Neither Paranp nor \Wade invol ve
al l eged vindictiveness at the pretrial stage. W believe these
cases ought to be limted to their context, and thus are
i napposite here. W shall consider Paranp in greater detail in
the foll owm ng section.




def endant does not assert that the indictnent itself is

vindictive. Therefore, Blackledge is distinguishable from

Ber berena' s case.
Nor does the novel procedural posture in this case

warrant an extension of Bl ackl edge. Goodwi n noted that at the

pretrial stage defendants

routinely file pretrial notions to suppress

evi dence; to challenge the sufficiency and

formof an indictnent; to plead an

affirmati ve defense; to request psychiatric

services; to obtain access to governnent

files; to be tried by jury. It is unrealistic

to assune that a prosecutor's probable

response to such notions is to seek to

penalize and to deter.
457 U. S. at 381. Thus, a prosecutor's decisions and responses
after a defendant exercises his pretrial procedural rights
usual ly do not present a realistic likelihood of vindictiveness.
Speedy trial rights fall into the category of pretrial procedural
rights, and therefore it would be inappropriate to presune that a
prosecutor will respond vindictively to a defendant's m ne-run
exerci se of such rights.

But Berberena's situation differs. W are not
exam ning the prosecutor's response to the defendant's deci sion

to exercise his speedy trial rights, but the prosecutor's

response to the defendant succeeding in enforcing those rights.
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Because the subsequent dism ssal was w thout prejudice, the
Governnment gets a second bite at the apple -- a bite that it
could (presumably) use to retaliate agai nst Berberena. Under

t hese unusual circunstances, the characterization of the right
Ber berena exercised as a pretrial procedural right does not end
our inquiry.

But applying the presunption in this context would
yield absurd results. The presunption of vindictiveness does not
apply when a prosecutor obtains a new indictnment after the
dism ssal of the initial indictment (or, as here, information)

even if the new indictnent contains new charges. See Esposito,

968 F.2d at 306 (holding that the presunption of vindictiveness
did not apply when the prosecutor obtained a new indictnent
contai ni ng charges that could have been brought in the first
indictment a fter a jury had acquitted the defendant on first

indictnment's charges); United States v. Rodgers, 18 F.3d 1425,

1431 (8th GCr. 1994) (holding that the presunption did not apply
when the prosecutor considered the outconme of prior crimnal

prosecuti ons when deci ding whether to bring additional charges).
If we applied the presunption to cases |ike Berberena's, then a
prosecutor could seek nore severe charges after dism ssal of the
original charges w thout prejudice, but could not bring the sane
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charges and nake the terns of a | ater plea agreenent harsher
After dismssal of an initial indictnment or information, under
Esposito a prosecutor could then seek new charges agai nst a

def endant, and thereby nake any prior plea agreenent neani ngl ess.
But if the prosecutor limted hinself to precisely the sane
charges as in the first indictnent, we would on Berberena's

t heory presune vindictiveness and oblige the prosecutor to offer
the nost lenient prior plea agreenent to the defendant. Such a
rule woul d create perverse incentives, confuse prosecutors, and
likely waste resources. All this counsels agai nst applying the
presunption here. W wll therefore not apply the presunption of
vindi ctiveness to this context.

B. Does the Presunption of
Vi ndi ctiveness Apply to this Defendant?

Even assum ng the presunption of vindictiveness applied
to Berberena's case, it would not apply to his particular facts.
As a threshold matter, the presunption of vindictiveness only
applies to prosecutors who, after exercise of a legal right,
decide to nove the statutory goal posts, i.e., take action that

i ncreases the severity of the possible punishnment. See United

States v. Osif, 789 F.2d 1404, 1405 (9th Cr. 1986). Berberena

cannot make such a show ng.
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Ber berena contends that the Governnment has increased
the severity of his punishnent by subjecting himto a potentially
hi gher sentence than was offered himin the plea agreenent he
rejected. He analogizes his situation to that of the respondent

in Blackledge v. Perry where, after the respondent had filed his

noti ce of appeal froma m sdeneanor conviction in a state's

inferior court but before the trial de novo in the superior

court, the prosecutor obtained a felony indictnent for the sane
conduct he had originally charged the respondent as a

m sdeneanor. 417 U. S. at 23. The Suprene Court held that the
presunption of vindictiveness applied because "the prosecutor has
the neans readily at hand to di scourage such appeal s-by ' upping
the ante' through a felony indictnment whenever a convicted

m sdeneanant pursues his statutory appellate renedy." 1d. at
27-28. Berberena contends that the Governnent's failure to re-
offer himthe earlier plea agreenent constitutes "upping the
ante."”

Nei t her the Suprenme Court nor our Court of Appeals has
consi dered whet her the presunption of vindictiveness applies
when, after a successful appeal, a prosecutor does not offer the
pl ea agreenent that the parties negotiated during the original
pl ea bargaining stage. But the Ninth Grcuit did in Gsif, 789
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F.2d at 1405.

In Gsif, the Governnent offered the defendant a plea
agreenent with a ten year sentence that the defendant rejected.
789 F.2d at 1404. The defendant was subsequently convicted of
first degree nmurder, but his conviction was overturned. |[|d.
Prior to retrial, the Governnment offered the defendant a plea
agreenent with a fifteen-year sentence. 1d. The defendant
accepted and then appeal ed, claimng that due process obliged the
Government to offer himthe ten year sentence again. [|d.

The Ninth Crcuit held that the presunption of
vindi ctiveness did not apply to this defendant because the
presunption "does not apply when neither the charge's severity

nor the sentence is increased.” 1d. at 1405 (citing United

States v. Brooklier, 685 F.2d 1208, 1215 (9th Gr. 1982), cert.

deni ed, 459 U. S. 1206 (1983); Gallegos-Curiel, 681 F.2d at

1168)). Although the second pl ea agreenent was harsher than the
first, the Governnent's decision had not changed the range of
possi bl e sentences. The Governnent had "nerely refused to
reoffer...as lenient a bargain as was previously rejected.” 1d.
The second, harsher plea agreenment had not noved the statutory
goal posts, but reflected a changed assessnent of what the
Government was wlling to agree to.
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Ber ber ena suggests that our Court of Appeals has a |ess
restrictive view of when the presunption of vindictiveness
applies. Paranp applied the presunption to a prosecutor's
decision to refuse to file a substantial assistance notion. 998
F.2d at 1219-20. Berberena contends that a plea agreenent
pursuant to Fed. R Cim P. 11(c)(1)(C) is sufficiently simlar
to a substantial assistance notion to apply the presunption: both
such a notion and an agreenent decrease the applicable sentence
and the court accepts both at its discretion.

But Paranp is consistent with the rule that the
presunption of vindictiveness does not apply unless the
prosecutor noves the statutory goal posts. A substanti al
assistance notion permts the district court to i npose a sentence
bel ow the statutory m nimumor the Sentencing Guideline range,
whet her mandatory or advisory. Wen the Governnent chooses not
to file such a notion, it subjects the defendant to a higher
range of sentences by raising the floor (rather than raising the
ceiling as is the case of re-indictnent for a nore severe

of fense) or raising the post-Gll starting point* of an 18 U.S. C.

4 @ll v. United States, 552 U S. 38, 128 S.Ct. 586, 596
(2007) (enphasizing that the CGuidelines, advisory though they now
are, remain "the starting point and initial benchmark" for
sentencing in federal crimnal cases).
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8§ 3553(a) Booker-mandated cal culus. By contrast, the
Governnent's failure to re-offer a plea agreenent does not affect
the statutory range of the possible sentences if the charges do
not change. Thus, the decision not to offer a plea agreenent
with as lenient ternms as once offered does not change the
severity of the possible punishnent a defendant faces.

The presunption of vindictiveness does not apply to
Beberena's particul ar case because the Governnent did not
i ncrease the severity of his possible sentence when it declined
to re-offer the plea agreenent.® Since Berberena does not
proffer any proof of actual vindictiveness, we shall dismss the
remai nder of his notion.

BY THE COURT:

\s\Stewart Dal zel

5'n his notion, Berberena presented a bare bones argunent
citing only the Suprenme Court's vindictiveness jurisprudence.
The Governnment responded to this jurisprudence and presented its
argunment about the increased severity requirenent for vindictive
prosecution. Berberena did not raise Paranb -- or its
requi renent that the Governnent offer a legitimate notivation for
its decisions -- until he filed his reply. The Governnent did
not respond directly to Parano and so did not proffer a
legitimate, objective reason for not re-offering the plea
agreenent. Thus, we are not in a position to analyze the
| egitimacy and objectivity of the Governnent's reasons.

But our determ nation that the presunption applies
neither to this general context nor to Berberena's specific case
nevert hel ess di sposes of the notion.
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